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STEADY INCREASE OF SOCIETAL DISRUPTIONS

ØFact 1: Economic and financial activities cause these distortions
• Distortions are not attributable to the human species as a whole but rather to 

the operation of a specific economic system promoted by a global minority 
• These activities lead to excessive income and wealth accumulation by the 

“happy few” causing harm to others and the environment
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BUT WHAT HAS THIS TO DO WITH PRIVATE LAW?
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A LOT! 
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ØFact 2: Economic and financial activities are governed by and enforceable 
by virtue of legal rules and instruments  => these activities can only “thrive” 
thanks to law and justice
• E.g. legal personality,  contracts, ownership, representation, liability, intellectual 

property, rules governing markets and businesses, legal proceedings…

BUT WHAT HAS THIS TO DO WITH PRIVATE LAW?
A LOT! 
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ØFact 1 + Fact 2 =  If economic and financial activities cause distortions 
that endanger sustainability and wellbeing on our planet it is because 
our legal system allows so

(Private) law and justice are off track!

The good news? 

They can be brought back on track… (www.lawbackontrack.org)

BUT WHAT HAS THIS TO DO WITH PRIVATE LAW?
A LOT! 
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”To meet the needs of all within the means of 
the planet. 
In other words, to ensure that no one falls 
short on life’s essentials (from food and 
housing to healthcare and political voice), 
while ensuring that collectively we do not 
overshoot our pressure on Earth’s life-
supporting systems, on 
which we fundamentally depend – such as a 
stable climate, fertile soils, and a protective 
ozone layer.”

K. Raworth
Doughnut Economics 
Seven Ways to Think Like a 21st-Century Economist (2017) 

Sustainability =

T. Piketty
Capital et idéologie, 2019, p. 1276
“La société juste est celle qui permet à l’ensemble de ses membres 
d’accéder aux biens fondamentaux les plus étendus possible. Parmis ces 
bien fondamentaux figurant notamment l’éducation, la santé , le droit 
de vote, et plus généralement  la participation  la plus complète de tous 
aux différentes formes de la vie sociale, culturelle, économique, civique 
et politique. La société juste organise les relations socio-économiques, 
les rapports de propriété et la répartition des revenus et de patrimoines, 
afin de permettre  aux membres les moins favorisés de bénéficier des 
conditions d’existence le plus élevées possible. 

La société juste n’implique pas l’uniformité ou l’égalité absolue. Dans la 
mesure où elle résulte  d’aspirations différentes et de choix de vie 
distincts, et où elle permet d’améliorer les conditions de vie et 
d’accroître l’étendues des opportunités ouvertes au plus défavorisés, 
alors l’inégalité des revenus et de propriété peut être juste. Mais ceci 
doit être démontré et non supposé”

= purpose / content of fundamental rights and freedoms in 
democratic states applying the rule of law

(PRIVATE) LAW FOR A SUSTAINABLE LIVING
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ØPrivate law governs the “private” relations between individuals
ØPrivate law is not a “stand-alone” set of rules; it is part of the overall set of legal rules called “the law” (“het 

objectief recht” / “le droit objectif”) and is subject to the hierarchy amongst all these norms
ØHighest norms = Constitution, European Convention on Human Rights, TEU/TFEU
ØPrivate law must at all times comply with the higher norms

• Ensure the concrete and effective functioning  for all individuals of the constitutional and human rights 
in private relations (Property law, contract law, IP, legal personality …)

• Ensure that individuals, through their private activities, do not violate the human rights and fundamental freedom 
of others
o Via tools to correct excesses / distortions  / abuses / disequilibria by providing safeguards through mandatory prohibitions or 

injunctions => with a view to restoring the social balance via restrictions on the human rights and fundamental freedoms
o Restrictions must be 1) imposed by a precise and accessible rule of law, 2) necessary in a democracy, 3) required to respond to an 

imperative social need, 4) pertinent and proportionate (reasonability test)
o Courts must apply the rules and tools of law in accordance with  the prevailing higher norms

PRIVATE LAW FOR A SUSTAINABLE LIVING

Private activities ≠ the kingdom of freedom
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MAIN PRIVATE LAW SUSTAINABILITY TOOLKIT ?

Prohibition to 
deviate from public 
order  / imperative 

law
Art. 1.3 NCC

Liability
(Exclusion of 

ecologic damage in 
draft book 6

NCC!!)

Validity of contracts
(fraude, abuse of 

circumstances, valid 
object, valid cause)
Art. 5.33 e.s. NCC

Contract clauses aimed at 
ensuring sustainable 

behaviour / adaptation

Abuse of rights
Art. 1.10 NCC

…

Fraus Omnia 
Corrumpit
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URGENT MINDSET SWITCH : HOW CAN THE LEGAL PROFESSION SUPPORT THE TRANSITION?

The litigator The negotiator The counsellor

The courts The arbitrators The legislator / 
The regulator


